


BACKGROUND

CAUSE's unfair practice charge alleged the following:

The Brand Inspector civil service classification is included within State Bargaining
Unit 7 which is exclusively represented by CAUSE. Brand Inspectors perform fuﬁctions
including livestock hide and brand inspection in various counties throughout the Sfate.

On August 7, 2000, CAUSE Labor Representative Jimmy D. Southard (Southard) met
with the Department of Food and Agriculture’s Chief, Bureau of Livestock Identification,

Glen Van Schaack (Van Schaack) and Department Labor Relations Officer, Paula Lewis
(Lewis). Southard noted that the job title "Al Brand Inspector" was included in the 1999
Brand Inspector Directory and he inquired as to the status of Al Brand Inspectors.

Van Schaack explained that those positions were filled by Agricultural Technicians on a part-
time, seasonal basis. Van Schaack advised that the Agricultural Technicians assisted the Brand
Inspectors, but they did not do the Brand Inspector's job. The Agricultural Technician
classification is not included in State Bargaining Unit 7.

In late October 2000, CAUSE received a copy of an L/S Bulletin Supplement, dated
October 24, 2000, which was issued by the Bureau of Livestock Identification. The bulletin
announced a job opportunity for an Agricultural Technician I position in San Luis Obispo
County. Attached to the bulletin was a job announcement for a Brand Inspector position in
Kern County.

In subsequent discussions with Lewis, CAUSE was advised that Van Schaack intended
to abolish the current Brand Inspector list. The incumbent Agricultural Technicians would

then be temporarily appointed as Brand Inspectors until a new list was established. The



Agricultural Technicians would have to successfully complete the Brand Inspector
examination and be placed on the new list to remain in their positions.

On February 8, 2001, Lewis notified CAUSE that Van Schaack had decided not to
abolish the Brand Inspector list and there would be no conversion of Agricultural Technicians
to Brand Inspectors. At that time, CAUSE requested that the State discontinue removing work
from the unit by using Agricultural Technicians to do the work assigned to the Brand Inspector
classification.

- On February 28, 2001, CAUSE was informed that the State was auditing the
Agricultural Technician positions to verify that they were not doing Brand Inspector work.

As of April 3, 2001, four more Agricultural Technician positions had been advertised.
However, the charge alleged that there were 73 candidates remaining on the Brand Inspector
list who could perform this work.

The State Personnel Board (SPB) job specification for Agricultural Technician |
(Seasonal) includes the following duties:

.. . assist in hide and brand inspection work and livestock
identification; assist in inspecting cattle and horses for proof of
ownership; issue inspection certificates; keep records of work
done; prepare reports and complete forms; complete and maintain
appropriate field notes and other documentation; and perform
certificate or other related data entry.

CAUSE and the State are parties to a memorandum of understanding effe'ctive‘ July 1,
1999 through June 30, 2001. Article 20, the Entire Agreement clause, provides for arbitration
of disputes involving changes to subjects within the scope of negotiations. Article 20. B states,
in pertinent part:

The parties recognize that during the term of this Contract it may

be necessary for the State to make changes in areas within the
scope of negotiations. Where the State finds it necessary to make









concluded that EERA section 3541.5 did not "essentially codify" the National Labor Rélations
Board (NLRB) pre-arbitration policy.®

Several portions of the statute were not considered in the Board's analysis in Lake
Elsinore. The express words of these sections are fatal to the validity of the Board's
conclusions in that case. Section 3541.5 did essentially codify the NLRB's deferral policy as

articulated in Collyer Insulated Wire (1971) 192 NLRB 837 [77 LRRM 1931] (Collyer).

A return in part to the Board's Dry Creek pre-arbitration deferral policy is mandated by EERA
section 3541.5.
Below is the statutory language from EERA that concerns the pre-arbitration deferral
issue.® Underlined are four portions of the statute which were not addressed by the Board in
Lake Elsinore. EERA section 3541.5 provides, in pertinent part:

The initial determination as to whether the charges of unfair
practices are justified, and, if so, what remedy is necessary to
effectuate the purposes of this chapter, shall be a matter within
the exclusive jurisdiction of the board. Procedures for
investigating, hearing, and deciding these cases shall be devised
and promulgated by the board and shall include all of the
following:

® Although Lake Elsinore has been the Board's rule since 1987 -- that doesn't make it
correct. The Board notes that "It is an elementary tenet of administrative law that an agency
must either conform to its own precedents or explain its departure from them." (International
Union (UAW) v. NLRB (D.C. Cir. 1972) 459 F.2d 1329, 1341 [79 LRRM 2332].) Itis
unfortunate that the explanation for the "departure" is left for this decision. There is no doubt
that the departure from precedent occurred when the Board drafted Lake Flsinore.

7 At the time Dry Creek was decided, the Board treated deferral as an affirmative
defense which could be waived. This issue is not squarely before the Board and the Board
therefore does not overrule the portion of Lake Elsinore which discusses the jurisdictional
nature of Section 3541.5.

® The present case before the Board concerns the Dills Act. Dills Act section 3514.5(a)
contains language identical to EERA 3541.5(a). The Board's rule in Lake Elsinore was
developed under EERA, but is applicable to the Dills Act because of the identical language of
the two sections.



(a) Any employee, employee organization, or employer shall
have the right to file an unfair practice charge, except that the
board shall not do either of the following:

(2) Issue a complaint against conduct also prohibited by the
provisions of the agreement between the parties until the
grievance machinery of the agreement, if it exists and covers the
matter at issue, has been exhausted, either by settlement or
binding arbitration. However, when the charging party
demonstrates that resort to contract grievance procedure would be
futile, exhaustion shall not be necessary. The board shall have
discretionary jurisdiction to review the settlement or arbitration
award reached pursuant to the grievance machinery solely for the
purpose of determining whether it is repugnant to the purposes of
this chapter. If the board finds that the settlement or arbitration
award is repugnant to the purposes of this chapter, it shall issue a
complaint on the basis of a timely filed charge, and hear and
decide the case on the merits. Otherwise, it shall dismiss the
charge. The board shall, in determining whether the charge was
timely filed, consider the six-month limitation set forth in this
subdivision to have been tolled during the time it took the
charging party to exhaust the grievance machinery.

(b) The board shall not have the authority to enforce agreements
between the parties, and shall not issue a complaint on any charge
based on alleged violation of any agreement that would not also
constitute an unfair practice under this chapter.

(Emphasis added.)

Clearly, the section read in its entirety contemplates a decision on the merits, not the "deferral
to a brick wall" policy promulgated in Lake Elsinore. As evidenced by the underlined sections,
the legislation contemplates a charging party having a forum either in an arbitration or in a
hearing before PERB.

EERA secﬁon 3541.5(a)(2) prevents PERB from issuing a complaint againét conduct
also prohibited by the provisions of an agreement until the grievance machinery is exhausted

"either by settlement or arbitration." If a decision is not reached on the merits, it is not an






then filed its grievance and attempted to pursue it to arbitration was met with contract-based
defenses such as the grievance statute of limitations. As a result, the dispute was never heard
on its merits. Such a situation demonstrétes futility.

The Board in Lake Elsinore correctly pointed out differences between EERA and the
NLRA. It is true that there is no statutory proscription or deferral provision under the NLRA.
Although the NLRA does not contain a statutory deferral provision, such a policy has
developed through decisions of the NLRB.

The NLRB defers to grievance-arbitration machinery by requiring its exhaustion when
an unfair practice allegation is also covered by the parties collective bargaining agreement.
(Collyer.) This deferral occurs under Collyer only when all parties indicate a willingness to
arbitrate. The NLRB refuses to defer where the employer is not willing to waive the

procedural defense that a grievance was not timely filed. (See e.g., Johnson-Bateman Co.

(1989) 295 NLRB 180 [131 LRRM 1393]; Hotel Roanoke (1989) 293 NLRB 182 [132 LRRM

1229]; Southern Florida Hotel & Motel Association (1979) 245 NLRB 561 [102 LRRM 1578];

Pilot Freight Carriers, Inc. (1976) 224 NLRB 341 [92 LRRM 1338].)

The question before the Board is whether Section 3541.5 codifies Collyer or whether it
| adopts a different standard. The Board's Dry Creek decision found Section 3541.5 did codify
Collyer. The Board's Lake Elsinore decision found it did not, with the result that if the
grievance machinery covers a matter at issue, PERB must defer, even if the matter will not be
decided on the merits. The most reasonable reading of Section 3541.5 is that it does reflect the
policy set forth in Collyer. In short, the Board's decision in Dry Creek must have been correct

or Section 3541.5 would look substantially different than it does.



The key transitory sentence in the Lake Elsinore reads:
Unlike the NLRA, under EERA, where a contract provides for
binding grievance arbitration, it is elevated to a basic,
fundamental and required component of the collective bargaining
process.
This sentence bridges two thoughts providing: (1) "the NLRB guidelines are different
from EERA" and, (2) "the Legislature did not essentially codify Collyer." This Board

speculates that this transition sentence means that under EERA, the grievance-machinery is the

exclusive means to resolve a dispute covered by an MOU, therefore even if a grievant has

missed the timelines, that grievant cannot bring a pre-arbitration unfair practice charge. This is
the essence of the holding in Lake Elsinore. However, if the Legislature meant to say this, it
would have said in Section 3541.5, PERB is prevented "from issuing a complaint against
conduct also prohibited by the provisions of an agreement" followed by an exception for post-
arbitration review. The futility exception would be absent.

Nothing in EERA or the Dills Act evidences the Legislature's intent to shorten PERB's
statute of limﬁtations for alleged violations from the statutory six months contained in each act
to the time limits contained in the parties' collective bargaining agreement grievance
machinery. In the case of the State Bargaining Unit 7 contract, the statute of limitations to
contest conduct constituting both an unfair practice and a contractual violation would be
shortened from the statutory six months contained in the Dills Act to 21 days contained 1in the
State Bargaining Unit 7 contract.

The Board in Lake Elsinore stated that "the Legislature did not 'essentially codify' the
Collyer requirements" and that there is "absent even the suggestion in the language of
Section 3541.5, any other provision in EERA, or in its legislative history of an intent of the

Legislature to codify Collyer." (Lake Elsinore, at p. 31.) We disagree.
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